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STATE AND CONSUMER SERVICES AGENCY - GOVERNOR EDMUND G. BROWN JR.

Physical Therapy Board of California
. 2005 Evergreen St. Suite 1350, Sacramento, California 95815
Phone: (916) 561-8200 Fax: (916)263-2560

Internet: www.ptbc.ca.gov

Physical Therapy Board of California.

Draft Meeting Minutes

Wednesday, November 2, 2011 —1:00 p.m.
Thursday, November 3, 2011 — 8:30 a.m.

Ohlone College Newark Campus
39399 Cherry Street Room NC 1100
‘Newark, CA 94560

Call to Order and Roll Call.

Sara Takii, PT, D.P.T., M.B.A, President
Debra J. Alviso, PT, D.P.T., Vice-President
Donald A. Chu, Ph.D., PT, ATC, CSCS-
Marty Jewell, Ph.D., PT '

James E. Turner, M.P.A.

Carol Wallisch, M.A., M.P.H.

Agenda Iltem #3

" 12 For the sake of clarity, the meeting minutes are organized in numerical order to reflect their
original order on the agenda; however, issues were taken out of order during the meeting.

Sara Takii, PT. D.P.T, M.B.A, President

November 2, 2011 — Present

November 3, 2011 — Present

Debra J. Alviso, PT, D.P.T, Vice-President

November 2, 2011 — Present .

| November 3, 2011 — Present

Donald A. Chu, Ph.D., PT, ATC, CSCS

November 2, 2011 — Present
November 3, 2011 - Present

Marty Jewell, Ph.D., PT

November 2, 2011 — Present

| November 3, 2011 — Present

James E. Turner, M.P.A.

November 2, 2011 — Present .
November 3, 2011 - Present

Carol Wallisch, M.A., M.P.H.

November 2, 2011 — Present
November 3, 2011 — Present

The Physical Therapy Board of California (Board) November 2011 meeting was called
to order by Dr. Takii at 1:11 p.m. All members were present and a quorum was
established. In the absence of Shela Barker, Board Legal Counsel, Anita Scuri,
Supervising Senior Counsel, was present. The following Board staff members were in
attendance: Sarah Conley, Liz Constancio, Jason Kaiser, Rebecca Marco and Elsa

Ybarra.

Sunset Review Report — Sarah Conley

Sarah Conley presented the final draft of the 2012 Sunset Review Report to the Board.
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Prior to submitting the report to the Senate Business, Professions and Economic
Development Committee (BP&ED), the Board directed staff to make the following

_changes:

_Page 2

Identify academic degrees for the public members.

Page 8

The Board members’ roster should reflect that Mr. Turner has been reappointed with a
term expiration date of June 1, 2015.

 Page 24

In the chart ‘demonstrating the PTBC Board members’ part10|pat|on in FSBPT activities, =~

the following events should be removed:
Sara Takii, PT, DPT: ~ Annual Meeting 2010: Alternate Delegate
James Turner: Annual Meeting 2008: Alternate Delegate
Annual Meeting 2010: Alternate Delegate

- Annual Meeting 2011: Alternate Delegate
MOTION: To adopt the 2012 Sunset Review Report as amended.
MOVED: Dr. Jewell |
SECOND: Dr. Chu

VOTE: '6-0 Motion carried

 Ms. Conley thanked the Board for their mvolvement and assistance in completing the

2012 Sunset Review Report.
Adoption of PTBC Administrative Manual _—-Sarah Conley

Ms. Conley presented the final draft of the Board Administrative Manual to be included
with the 2012 Sunset Review Report. After discussion, the Board identified numerous

- edits and charged staff with incorporating these edits prior to submission with the 2012

Sunset Review Report. Dr: Chu directed staff to research if a system can be developed
for Board members to report per daem electronically.

MOTION: To adopt the Physncal Therapy Board of Callfornla Administrative
Manual as amended

MOVED: Dr. Jewell
SECOND: Mr. Turner

VOTE:  6-0 Motion carried
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.Disciplinary Decisions —

The Board will convene in CLOSED SESSION to deliberate on disciplinary actions
pursuant to Government Code Section 11126(c)(3).

The Board had no closed session items.
Approval of Minutes

-(A)August 3 & 4, 2011 Board Meeting
Corrections were made to the minutes as foIIows.:

Page 1. Line 15

Mr. Turner requested staff id'entify Legal Counsel in attendance.

- The professors were confused as to What the students should study to prepare for the

exam CLE.

Page 5. Lines 238-239

Mr. Stiger petitioned the Board to postpone taking action on complaints received against
physical therapist working for physicians.

Page 7, Lines 303-304

Mr. Turner shared his experiehce in working wth in the Legislature and suggested it
may be politically advantageous for the Board to support Mr. Stiger's recommendations.

MOTION: To adopt the draft August 3 & 4, 2011 Board meeting minutes as

amended. -
MOVED:  Dr. Alviso
SECOND:  Dr. Jewell

VOTE: . 6-0 Motion carried

(B) September 21, 2011 Board Meeting
Corrections were made to the minutes as follows:

Agenda Item 2

At the conclusion of closed session the Board announced the appoinfmentvof Rebecca

Marco as Executive Officer. Ms. Marco was serving was as the Board’s Interim -
Executive Officer.

3



135 '
136 MOTION: To adopt the draft minutes of the September 21, 2011 Board meeting

137 " as amended.
138
139 MOVED: Dr. Jewell
140 .
141 SECOND: Dr. Alviso
142 ‘
143 ' VOTE: ~ 6-0 Motion carried
144 _
145 (C)October 13, 2011 Board Meeting
146 _ . :
147 The Board determined the minutes accurately reflect the actions of the Board
148
149 MOTION: To adopt the draft minutes of the October 13, 2011 Board - meeting as
150 presented. e
151
152 MOVED: Dr. Jewell
153 ‘
154 SECOND: Ms. Wallisch
- 155 '
156 - VOTE: 6-0 Motion carried
157 ‘ o
158 - 6. Application & Licensing Services Report — Liz Constancio
159 '
160 ' - (A)Statistics .
161 (B) Continuing Competency Audlts
162 , o
163 Rebecoa Marco, Executive Officer (EO), introduced Liz Constancio who was recently
164 appointed as Staff Services Manager to the Licensing and Application Services
165 Program. Ms. Constancio reported application and licensing statistics for the first - -
166 ~quarter of the current fiscal year. Dr. Jewell requested again that staff separate
167 statistics on physical therapist applications submitted from foreign educated physical -
168 therapist assistant applicants and foreign educated physical therapist applicants who
169 downgrade to a physical therapist assistant application. Dr. Alviso brought to staff's
170 ~attention the years in the tables need to be updated to reflect the current fiscal year.
171
172 Ms. Marco explamed a contmumg competency audit backlog has occurred due to
173 = staffing shortages. -
174 .
175 7. - Consumer Protection Services Enforcement Report — Jason Kaiser
176 o : '
177 - (A)Performance Measures
178 (B) Disciplinary Summary
179 : .
180 _
181 . Ms. Marco shared Jason Kaiser was recently appointed as Staff Services Manager to
182 “the Consumer Protection Services (CPS) Program. Mr. Kaiser previously served as the
183 Interim Lead of the Licensing and Application Services Program. While CPS is still in
184 transition, CPS Lead, Elsa Ybarra, presented statistics for the CPS program. Ms.

4
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Ybarra explained in the enforcement statistics report, the “YTD” column was fixed to
reflect averages instead of a total sum. Additionally, Ms. Ybarra updated Performance
Measure targets for case intake, from five to nine days, and probation intake, from five
to ten days. Ms. Ybarra changed these targets at the request of the Board at the

~ October 13, 2011 Board meeting after staff explained the current targets do not take

into consideration hours of operation (items received after close of business on last
target day), weekends, holidays and staff absences. The Board requested staff add a
footnote to explain why the number of “complaints received” and the number of
“complaints assigned for investigation” are not the same.

. President’s Report— Dr. Sara Takii

(A)Report on DCA Monthly Teleconference of Board Presidents

Dr. Takii shared the following Boards are involved with the monthly Department of

Consumer Affairs (DCA) teleconference: Acupuncture Board, Board of Behavioral

Sciences, Dental Board, Dental Hygiene Committee, Medical Board, Naturopathic
Medical Board , Occupational Therapy Board, Optometry Board, Osteopathic Medical
Board, Pharmacy Board, Physical Therapy Board, Physician Assistant Committee,
Board of Podiatric Medicine, Psychology Board, Board of Registered Nursing, Speech-
Language Pathology and Audlology Board, and Vocational Nursing and Psychiatric
Techmmans Board.

Dr. Takii reported Brian Stiger, DCA Acting Director, explained at the September
teleconference, enforcement is top priority for Governor Brown. Mr. Stiger provides a
monthly report to Governor Brown regarding boards’ enforcement programs. Also,
during the teleconference, boards were notified Governor Brown is making
appointments; however, the focus is specifically on boards lacking.a quorum.

Dr. Takii shared there has been some relief from the hiring freeze. Ms. Marco explained
DCA, boards and bureaus who submitted freeze exemptions are no longer required to
go to the Department of Finance (DOF) and the Governor’s Office, but continue to
require approval by the State and Consumer Services Agency (SCSA). This relief was
provided to DCA, boards and bureaus since all achieved a 5% reduction of their
lndl\ndual budgets.

Dr. Takii shared the BreEZe project is on track and the Bbard is scheduled to have
BreEZe in.spring 2013.

(B)2012 PTBC Meeting Dates

The Board discussed a location for the February 2012 Board meeting. Ms. Marco
informed the Board, staff is awaiting a response from University of St. Augustine as to

~ whether the meeting may be held there. San Diego Mesa College is having

accreditation issues preventing them from hosting a Board meeting. Staff researched
holding meetings at hospitals; however, hospital schedules would not allow for
interested parties to attend the Board meeting.

Ms. Marco informed the Board the sunset hearings may occur around that same time as
the February Board meeting; therefore, it may be helpful to hold the meeting in -
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Sacramento.

Ms. Scuri explained the basis of holding Board meetings within 100 days of each other.
Discipline cases held for discussion at Board meetings must be acted upon within 100
otherwise the proposed decision is automatically effective. The 100 days may be
extended by a maximum of thirty additional days if necessary, eg. if the 100 days will
expire immediately before an upcoming Board meeting.

(C)2013 Proposed PTBC Meeting Dates

The Board discussed the proposed 2013 Board meeting calendar and all members

indicated they had no conflicting engagements with the proposed dates. Ms. Conley -

explained the first meeting in 2013 will fall outside the 100-day window in which
meetings are routinely scheduled in the event a discipline case is held for discussion.
Ms. Conley recommended the Board keep the proposed dates for 2013 despite the

extended time between the November 2012 Board meeting and.the.February.2013..

Board meeting, and in the event a discipline case is held for discussion in between, a
teleconference meetings may be held to resolve the matter. The Board concurred with

- Ms. Conley’s recommendation.

The Board assessed its current practice of meeting at schools with physical therapy or
physical therapist assistant programs and if it is facilitating the Board's outreach goal as
set in the 2009 Strategic Plan. The Board permitted staff to explore holding meetings at
schools that are not located in the areas in which regular meetings are held, but still in
the surrounding region; however, if staff cannot coordinate with a school, the alternative
location should be the most cost efficient. The Board directed staff to contact California
State University, Long Beach and California State University, Northridge as potentlal

- meeting locations for the February 2013 Board meeting.

Executive Officer’s Report — Rebecca Marco '

Dr. Jewell requested background on the Board’s need to comply with the Financial

‘Integrity and State Managers Accountability Act (FISMA). Ms. Marco replied the DCA

previously responded on behalf of the boards, but is no longer doing this. The Board
will report to the DCA and the DCA will forward all boards’ report to the Department of
Finance (DOF). The Board directed staff to include the issue of the General Fund Ioan

_in the FISMA report.

Ms. Marco provided an update on relocation negotiations with DCA. DCA wants the
Board to move into the vacant space, but discussions were put on hold because staff
has been focused on completing the Sunset report. Additionally, Ms. Marco provided
an update on the audit of the Board, ordered by the Joint Legislative Audit Committee.
The audit cost is incorporated in the Board’s budget for two fiscal years; half of the cost
will be paid this fiscal year (FY) 2011/12 and the remaining balance in FY 2012/13.
While the audit is funded initially by the General Fund, the Board must repay the
General Fund for the full cost of the audit. Finally Ms. Marco reported the Board
contracted with the Office of Professional Exam Services (OPES) to review and update
the California Law Exam (CLE).. OPES has held three workshops with Subject Matter

. Experts (SME) to compare the current CLE to the current laws and regulations and

OPES anticipates review will be completed by April 2012. Additionally, the Board is
6
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under negotiations with OPES to establish a multi—year contract to annually review and
update the CLE and to complete a one-time review of the Electromyography exams.

The Board expressed appreciation for Ms. Marco’s written Executive Ofﬁcer’s report.

Consumer and Professional Associations and Intergovernmental Relations
Report

(A) California' Ph'ysical Therapy Association (CPTA)

Dr. Dagostino, representing the CPTA, shared a record 1,200 physical therapists
attended the CPTA Annual Conference. The Board's attendance was missed. Dr.

. Dagostino requested, on record, the Board attend all future CPTA Annual Conferences.

The 2012 CPTA Annual Conference will be held in Santa Clara, California. Ms. Marco
shared the Board appreciates the opportunity to part|0|pate in the CPTA Annual

Conferences providing as a great outreach opportunity.

(B)Federation of State Boards of Physical Therapy (FSBPT)

Dr. Jewell indicated she was unable to attend the FSBPT Annual Meeting due to the
State’s travel restriction; however, an Executive Summary of the Annual Meeting is
available on the FSBPT’s Web site.

Update on Practice of Physical Therapy in Corporate Settings
. (A) Chapter 448, Statutes of 2011 (SB 543)

Ms. Marco updated the Board on the status of employment settings of physical
therapists. As of January 1, 2012, the Board is prohibited from taking action on
complaints received against physical therapists working for medical, podiatric medical,
and chiropractic corporations. At the August 2011 Board meeting, Dr. Chu requested
demographic information on the complaints received based upon physical therapists
employed by physicians. Although the motion failed, Ms. Ybarra reported the

- information she was able to obtain on those complaints received since the August 2011

Board meeting.

The Board expressed concern regardi'ng staff's ebility to manage enforcement cases

. given the motion it made at the August 2011 Board meeting. Events occurred since that

meeting, including the passage of Chapter 448, Statutes of 2011, which have impacted

. the issue. The Board discussed ways to address these cases; however, Ms. Scuri

advised the Board that although the Board has concern over the effect of the August
motion, it should not enter into specific direction of how enforcement cases are handled.
The Board acts as the judge in enforcement matters and the Executive Officer acts as
the prosecutor. It is inappropriate for the judge, i.e. the Board, to have any involvement
in, or to direct the EO in any way during the investigation prior to imposing discipline.

The Board recognized the motion it made at the AugUst 2011 Board meeting did not

- capture its true intent since the Board did not intend for cases to be left open; therefore,

it revisited the original motion which is as follows:

7
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1 move, in consideration of the recommendation made by Acting Director Stiger,

that where complaints arise as a result of allegations solely of violations of the

Moscone-Knox Professional Carporation Act, that the Board staff not conclude

any investigation of such complaints until the Legislature clarifies the law

regarding the employment of licensed physical therapists in a corporate practice

setting. This issue shall be placed on each agenda until such time as the board
- decides that the issue is resolved. :

In light of the passage of Chapter 448, Statutes of 2011 (SB 543), Dr. Chu put forth the
following motion:

MOTION: To comply with Chapter 448, Statutes of 2011 (SB 543) that will take
_effect January 1, 2012 and that this item be on the agenda at future
meetings and watch progress of the issue.

'MOVED: = Dr.Chu .

SECOND: Ms. Wallisch
VOTE:  6-0 Motion carried

The Board directed staff to include, on the February 2012 Board meeting agenda, -
clarification of the motion made at the August 2011 Board meeting regarding complaints
received against physical therapists working for physicians. This agenda item shall -
include 1) physical therapists working for professional corporations other than physical
therapy corporations and 2) phyS|caI therapy corporations formed as a general
corporation. : :

Adoption of 2012 Rulemaking Calendar— Sarah Conley

Ms. Conley presented the 2012 Rulemaking Calendar.

- Dr. Jewell inquired how the Board may assist in facilitating the completion of items on
~ the 2012 Rulemaking Calendar. Ms. Marco responded that if the Board members are

interested, it would be helpful to assign a Board member to each rulemaking file to
assist staff. The members expressed interest in assisting staff with rulemaking files to
facilitate completion of the 2012 Rulemaking Calendar. Ms. Marco explained some of
the items may be included in one rulemaking package. Dr. Jewell recommended
grouping the proposed rulemaking items to reflect how the items will be filed.

The Board changed the priority on the following rulemaking items:

e PTA ~ Equivalency Training and Experience: Amend California Code of
Reguatl/ons section 1398.47: Priority 3 2

e Fees: Add new CCR section (Appl/catlon and Licensing fees prewously CCR
section 1399.50 & 1399.52): Priority 2 1

e Pathways for recovery: Add new CCR section: Pr)’ority 21

8
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14.

15.

e Continuing Competency: Amend CCR section 1 399. 94: Priority3 2
MOTION: To adopt the 2012 Rulemaking Calendar as modified.
MOVED:  Dr.Chu
SECOND:  Dr. Jewell
VOTE: 6-0 Motion carried
Special Order of Business — November 3, 2011 9:00 a.m.
Regulatory Hearing on Proposed Language for Sponsored Free Health Care

Events from Chapter 27, Statutes of 2010 (AB 2669), Sections 1400-1400.3 of
Division 13.2 of Titie 16 of the Cahfornla Code of Regulations

P-Iease.see attached transcripts for .thlsmagenda..ltem... S
Special Order of Business —November 3, 2011 9:15 a.m.
Regulatory Hearing on Proposed Language for Model Guidelines for Issuing
Citations and Imposing Discipline, Section 1399.15 of Division 13.2 of Title 16 of
the California Code of Regulation
Please see attached transcripts for this agenda item. |
Legislation Matrix Update — Sarah Conley

~ (A)Summary of 2011 Legislation
Ms. Conley presented a summary of proposed legislation the Board followed in 2011.
Since the Board adopted new positions on legislation, Ms. Conley inquired if the Board
wished to change its position on any of the 2-year bills. The Board did not change its
position on any of the 2-year bI”S the positions remain as Waitch.

(B) Proposed Definitions of Legislation Positions

The Board amended the legislation positions as follows:

| Oppose: Ihe—Phyaeal—Fhempﬁe&rd—eﬁGa#fe#na—(lﬂB@)—ewpeses—éhe

The Board will actively oppose proposed ledislation ahd démonstrate

opposition through letters, testimony and other action necessary to
communicate the oppose position taken by the Board.

Oppose, unless amended: The-RPTBGopposes-the-additionfamendment/repeal-of

thes ot sionalo) oot forth b tho bill

| \ : b bill e by i
PTBC:

The Board will take an oppose position and actively
, 9 —
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17.

lobby the leqislature fo amend the proposed
legislation.

- The Neutral position was not amended.

The Watch position was re-defined.

Waftch: The watch position adopted by the Board will indicate interest reqarding

the proposed legislation. The Board staff and members will closely
monitor the progress of the proposed legislation and amendments.

Supbort, if amended: The-PTBC suspors-the-addition/ [ i
, the-statut isioRS)-sot forth by the bill if

The Board will take a support position and actively
lobby the legislature to amend the proposed

- leqgislation.

The Board will activelv support proposed Iéqislation and demonstrate
support through letter, testimony and any other action necessary to
communicate the support position_ taken by the Board.

MOTION: To adopt the legisiation poéitions as aménded.
MOVED:  Dr. Jewell

SECOND: Dr. AIvisol

VOTE: 6-0 Moﬁbn carried

National Physical Therapy Exam and California Law Exam Contract Update .

Ms. Marco reported Ms. Barker is continuing to work with the FSBPT to address the

Department of General Services’ concerns with the contract.
Elections |
(A)President
Dr. Chu nominated Dr.. Alviso for Boérd President. Dr Alviso accepted the nomination.
MOTION:  To nominate Dr. Alviso for Board President

MOVED:  Dr. Chu
' 10
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SECOND: Mr. Turner
VOTE: 6-0 Motion carried
(B)Vice-President

Dr. Takii nominated Dr. Jewell for Board Vice-President. Dr. Jewell accepted the
nomination.

MOTION: To nominate Dr. Jewell for Board Vice-’President
MOVED:  Dr. Takii

SECOND: Mr. Turner

18.

19.

VOTE:  6-0 Motion carried
(C)FSBPT Delegate
(D) FSBPT Alternate Delegate (Pfimary)
(E) FSBPT AIternate Delegate (Back-up)
MOTION: To appoint the Board President as the FSBPT Delegate, the Board
Vice-President as the FSBPT Alternate Delegate (Primary), and, in
order, Board members, Legal Counsel, then the Executlve Officer as
the FSBPT Alternate Delegate (Back-up)
MOVED: - Dr.Chu

SECOND: Mr. Turner

VOTE: 6-0 Motion carried

Public Comment on ltems Not on the Agenda

Lauren Robertson, PT, expressed concern regarding the Board’s continuing
competency program. Ms. Robertson requested the Board consider the following 1)
separating the application process for a course provider and approval agencies; 2)
conflict of interest issues and commercial support for continuing COmpetency, 3) -
requiring approval agencies to have physical therapist input in approving courses; and

4) not |mplement|ng a per course fee for approval agencies.

Agenda ltems for Next Meeting — February 8 & 9, 2012
San Diego, CA

The Board directed staff to include clarification of the motion made at the August 2011
Board meeting regarding complaints received against physical therapists working for
physicians. This agenda item shall include 1) physical therapists working for

11



535
536
537
538
539
540
541
542
543
544
545
546
547
548
549

550.

professional corporations other than physical therapy corporations and 2) physical -
therapy corporations formed as a general corporation.

Dr. Jewell will work with staff to prepare an issue paper on implementation and
emerging issues in continuing competency for the February 2012 Board meeting. All
other Board members will provide their concerns in writing to the EO.

Dr. Alviso directed staff to include proposed language for CCR 1398.4, Delegation of
Functions, for Board reconsideration. Dr. Alviso will prepare an issue paper. -

Dr. Takii will submit a letter to the EO regarding how medication knowledge applies in
physical therapy practice and what is being taught to current physical therapist students
on this issue.

Ms. Wallisch and staff W||l draft an issue paper regardlng pathways for recovery to
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20.

initiate_progress.on_the rulemaking file. ... .
Adjournment

The meeting adjour»ne.d at 10:43 a:m. on Thursday, November 3, 2011.
MOTION: To adjourn the‘meeting.

MOVED: Dr. Jewell

SECOND:  Mr. Turner

VOTE: 6-0 Motion carried

12
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APPEARANCES

Present:

Sara Takii, PT, D.P.T., M.B.A., President
Debra J. Alviso, PT, D.P.T., Vice-President
Marty Jewell, Ph.D., PT

Donald A. Chu, Ph.D., PT, ATC, CSCS

James E. Turner, M.P.A. |

_Carocl Wallisch, M.A., M.P.H.

Sarah Conley
Rébecca Marco
Anita Scuri

Luis Portillo

C)  Stacy DeFoe’

) : _ CALIFORNIA REPORTING LLC |
' ' 52 Longwood Drive, San Rafael, CA. 94901 (415) 457-4417
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| PROCEEDTIN G S
NOVEMBER 3, 2011 | | 8:35 A.M.
-o00o~ |
MS. TAKII: Good morning, everyone. This is tho
Physical Therapy Board of balifornia. The‘date is November

3, 2011. We are at Ohlone Collegé in Newark, California.

.This is day two of our meeting. 2And so I'd like to start

with roll call.

. MS. CONLEY: Shela Barker — Here; Debra Alviso —

Héro; Marty Jewell - Here;‘Donald-Cho_—vHero; James Turner -
Hore; Carol Wallisch - Here.

All members are present and a qﬁorum is
eétablished, |

MS. TAKII: This would be fhe Régﬁlatory Hearing
on'Proposod Language -- and there's two -- there's the one
fo;'Regulatory ﬁearing on Proposed Language for Sponsored
Free HééithVCare Events from Chapter 27, Sfatutes.of 2010

(AB 2669), Sections 1400 through 1400.3 of the Division 13.2

cof Title 16 of the‘Californié Code of Regulations.

I am going to read some instructions, but I've

been told by Legal that I can also introduce Number 14

because the instructions are the same.  Special Order of

Business, Item 14 on the agenda, is a Regulatory Hearing on

Proposed Language for Model Guidelines for Issuing Citations

and impoéing Discipline, Section 1399.15 of Division,lB.Z of
'CALIFORNIA REPORTING LLC
52 Longwood Drive, San Rafael, CA 94901 (415)457-4417
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Title 16 6f the.California Code of Regulations.

So, starting this hearing, my name is Saré Takii.
I'm‘the P;esident of the Physical Therapy Board and I will
be presiding bver this hearing. This is the time and plaée'
set for the Physidal Therapy Board to conduct a public
hearing._ Again,.this'is November 3, 2011 and it's
approximately 9:00 a}m; in the morning; And we are having a
public hearing on the Proposed Regulatory'changes; This one

is Diwvision 13

.2 of the California Code of Regulations as

described in thevNotice published in the California
Regulatofy Notice.

| I just described - is that adequate what I just
described. Okay; And then for the record, I gave todéy's

date as November 3, 2011, and this hearing is béginning at

approximately 9:00 a.m. Will the Secretary please call the

roll to establish for the record that a quorumAiS_preSent?
MS. CONLEY: Sara Takii -- Here; Debra 'Alviso_ -=
Here; Marty Jewell -~ Here; Donald Chu -- Herei James Turner
—-- Here; Carol Wéllisch -- Here.:
All members ére present and g qudrum is

established.

CALIFORNIA REPORTING LLC
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Proposed'Language for Sponsored Free Health Care Events from

Item 13. Special Order of Business -~ Regulatory-ﬂearin

:=. 17 .

18

Chapter'27 Statutes of 2010 (AB 2669), Sections 1400- 1400.3

oﬁ‘Division 13.2 of Tltle_16 of the Callfornla Code of

:ﬁegglations..~

MS: TAKII: Okay. I'm just looking as far as written

comments.' Let me see which this applies to --— I'm sorry.

g‘MS_ SCURI 'It does ‘not apply to this one.

MS. TAKII: Pardon me?
- MS.. SCURI. It applies to the'n_ext one.
M. TAKII: That‘s what I was thlnklng 6n Agenda

Item 13 the Sponsored Free Health Care Events, there was no:,'

wrltten comments recelved Do T have the author on thls

one? That s just relatlng to the publlc —— there S no

Lpubllc comment on it But for’ general reference, because
-there.iS'public comment on the next-one,-the Board w1ll not

be respondlng to comments durlng the hearlng, but will

consider your comments in maklng its dec181on So if there

is anyone maklng comment, please limit your comments to five .

minutes.

At this'time,'the‘hearing.Will.be open to take
oral testimony and/or documentary-evidence.byany.person.:'
1nterest 1n these regulatlons for the record, whrch‘is now
belng made by tape recorder All oral testlmony and, |
documentary evrdence Wlll be conSLdered by the’ Phys;cal

CALIFORNIA REPORTING LLC - ' . 5.
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_..she_represents. an organization, the name. of_ such

Therapy Board pursuant to the requirements of the

Administrative Procedures Act before the Board formally

adopts the proposed amendments to these regulations, or

recommends changes which may evolve as a result of this

hearing.

If any interested person desires to provide oral

testimony, it will be appreciated if he or she will stand,

come forward with his or her name and address and;

if he or

organization so that we will have a record of all those who

appear. It is the desire of the Board that the record of

the hearing may be clear and intelligible and that the

hearing itself may be orderly, thus providing‘all parties

with fair and ample opportunity'to be heard.

Are there any gquestions concerning the nature of

the proceedings or ﬁhe procedure to be followed here_before

- we begin? There are no comments from the public.

Sorry.

MS. WALLISCH: When I look at the first section,

there appears to be some errors in here because it talks

about vocational nurse --

MS. SCURI: Yes, I have a couple of Suggéstions

for possible changes, as well, when your hearing is closed.

MS. TAKII: So, but first are there any questions
regarding -- not the procedure, okay. So we can open it up
for 13 first. And this is public comment first. Is there

CALIFORNIA REPORTINGLLC
52 Longwood Drive, San Rafael, CA 94901 (415) 457—4417
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anyone here for public_comment? Okay, there is none. Now
we can open it for --
MS. SCURI: ©Now you're going to close the hearing.

MS. TAKII: That's correct, the hearing is now

closed for public comment. And we will proceed to consider

any comments from the Board. Please.
MS. WALLISCH: Okay, on page 1, Sponsored Events --

MS. TAKII: That's 14, isn't it? Is that 14 or

MS. WALLISCH: Article 14.
MS. TAKII: We're on 13 right now. You're on
Section 13, right, Agenda Item 13? TIs your comment on 147

MS. WALLISCH: WNo, it's on Item 13 under the

specific language.

~ MS. TAKII: Okay. Where éreAwe locating that?
MS. WALLISCH: Page 1 of the specific lénguage.
MS. TAKII: Okay. | |
'MS. WALLISCH: On Article 14, I'm definite that
it's 1400 --
' MS. ALVISO: Oh, there it is.
MS. TAKII: Right.
MS. SCURI: I wquld offer as an alternate td that
language which says "an out-of-state practitioner means a
berson.who is not licensed in-Californié as'a‘vocational-
nurse, " it should rather read, "an out-of-state practitioner

CALIFORNIA REPORTING LLC
52 Longwood Drive, San Rafael, CA 94901 (415) 457-4417
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means é person who is not licensed in California to engage
in the pfactice of Physical Thérapy." That would cover both
of your PTAs and youi PTs if you choose that language.

MS. JEWELL: ‘At one point in time, didn't we
intentibnally not include PTA?

MS. SCURI: If you don't wishbto, then we would
give yoﬁ a different language.

MS. JEWELL: T believe we did not include them

wermwthedstandpoint”Qfmsupermisioﬁ“andwseeingmpEOplemWMMMMMMMMMMWWWMW

~initially.

:MS. SCURI: So theﬁ you Would'want to change it to
"means a person who is not licensed in California as-a
Physical Thérapist." |

MS. JEWELL: How did we ever get that far?

MS. SCURI: The;e -— T would like you to look at
jour —_ I-just‘want‘to point’out_two édditignal things, 6ﬁe
is in your section on pagé 4 of thé specific text, itfs
undér "Denial ofvthe Request.for Authorization to
farticipaté." It'sayé';- "E" says -- "Tﬁe Board has not
received.a'ériminal histo:y report for the Applicant from.a'
California Departmentlof juétiée." And some alternate.
langﬁage you may wish to consider is that the Board has been

" unable to obtain a fimely report of the results of the.
criminal history check.

MS. JEWELL: I.Can't.find where you are.

. CALIFORNIA REPORTING LLC
52 Longwood Drive, San Rafael, CA 94901 (415)457-4417
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MR. CHU: TQpbof the page.
MS. SCURI: Top of page 4.

MS. JEWELL: Oh, thank you, okay. Now I'm with

you.
. MS. SCURI:‘ Okay.
MS. TAKII:V Has been able to receive a timely? Is
that what you —=
MS. SCURI: Yes, "..report of‘the résults of fhe
ufbriminalwhistoryﬁcheck;ﬂwwAndhthemreas;nmfor_thaﬁmiswyoummmmmwmw»_fww&n

don't want somebody comingvin the day of the event waiving

their clearance from the Department of Justice. So you

might want to give your staff the ability to have that to

make sure

E, Denial

they receive it timely.
MS. WALLISCH: Could we go back to page 3? Under

of Réquests? Under B, again, we have Vocational

or Practical Nurse here, and in the next paragraph, National

League for Nursing, and Examination for Practical Nurses.

MS." JEWELL: Embarrassing.

MR. CHU: You could just delete that whole

paragraph under ii there.

MS. ALVISO: Well, then, they both need

correcting.

purpose.

MR. CHU: Yeah.

MS. ALVISO: And then it's like what was their

CALIFORNIA REPORTING LLC
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MS. SCURI: The law gives you the ability to set

the requirements that you're willing to accept for someone

.comiﬁg from -- licensed out-of-state coming into California

to ?articipate in a sponsored free health care event. ' So at
soﬁe‘boint, someone.determined’that the épplicétibn’would~be
denied if they had not completed a particular course of
instructién or taken the exam, but it doesn't sound like

that's an issue for you, and if it's not an issue for you,

wwdeletingwthe~exam4is~certainlywwithinwyourwpurviewrMmw~MMMfw

‘MS. ALVISO: Was ours more simply based on their

licensure in another jurisdiction? Or do we need to be more

Specific, that they also meet these two things? That means
you have to be willing to verify,it,'though.

MR. CHU: Yeah, I think if they're licensed in

. another jurisdiction, they'vé passed the national exam, and

so that's our main checkpoint, if you will, on minimal

competence, éom.
Ms. SCURI: So does that meah ydu‘re;expressing a
deSirevt0~dele£e all of {C)(l)(B)? “
. us. ALVISO: No.
MS. SCURI: vOr just the education and éxam :
portion? |

MS. ALVISO: I think we want to keep (B) (i), but .

not (B) (ii).

MS. SCURI: Okay.
- CALIFORNIA REPORTING LLC
52 Longwood Drive, Sap Rafael, CA 94901 (415) 457-4417
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2 MS. ALVISO: And what that says to me is that
3 (B) (i) is U,S;‘educated, |
4 MS. SCURI: Yes, that‘a what it says.
5 MR. CHU: Yup;
6 MS. ALVISO: But doesithe application process tell
7 us Where'somebody was educated? Or are we just going to
8 .know that taay'were licensed in another jﬁrisdiction?
5 _ MS.. JEWELL: Imthink we would have to look at the °
10 application. -
11 MS. MARCO: So what you're saying is that, if they
are a Canadian licensed.in anather'state, we wouldn't let
13 them come and paﬁticipate?
14 | MS. JEWELL: What I'm saying is that is what it
15 says.
16 MS. SCURI: That is exactiy what it says, vyes.
17 - MS. MARCO: Buﬁ,‘I mean, is that what we would
18  want? .
19 | MS. JEWELL: I don't know, I'm opening-it'ﬁp to
20 discussion with the group.
21 ‘MS. SCURI: The proposed form does not ask for the .
22 individual'S'education, by the way.
23 MS. TAKII:. So how do we feel about that?
24 MS. ALVISO: I'm not-very familiar with this, but
it makes me want to look at where %e are saying what they do-

. CALIFORNIA REPORTING LLC ' 11
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that correct, Don?

have to do. This.is what you would-deny them on.
| MS SCURI: Most of the requlrements are in
Section 901 of the Business and Professions Code. If one of
the staff can pull that‘up, then we cen leok at it.
MS. TAKII: Okay. Do we need @oreAtime on this?
It seems like, you know} Debra comment -- does it eeem iike,
we need a little more time to review this?

MR. CHU: Well, again, I would use the-National

...Exam as. the -qualifying- p01nt -and--if-they! re»llcensed within -

the United States, regardless of state, I would think to do -

a free healthcare event, then they.would be competent.

MS. JEWELL: And I think your qualifier is the

definition of out-of-state practitioner on the first page.

MR. CHU: Right.
MS. JEWELL: It means a person who is not licensed
in California, but who holds a current velid and active

license in good standing in another state district or

~territory. So that pretty much covers educational criteria}

licensure exam.

.Ms; TAKII: Okay, that meansvthat'anyone;
Canadian, whomever, Whoever,'Would not be.accepted; right
now, we're talking about only United States‘license.

MS. JEWELL: I think the;pointAthat_ Don is making
is that, i1f we use that definition; we don't need.B. Is

" CALIFORNIA REPORTING LLC - | 12
52 Longwood Drive, San Rafael, CA 94901 (415)457-4417 .
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MR. CHU: Yeah, I agree.

MS. TAKII: I agree with that too. Is there any
other comment here? Jim, Carol?

MR. TURNER: I'm just»tfying to keep up because I
had to -- I thought I had my phone on vibrate, but it

wasn't, I had to take an emergency call. But did you just.

say that (B) (1) is okay, but (B) (ii) is .not?

MS. JEWELL: Now we're saying that we don't need

AMW(B;Matmail,m"MMMmemmwmmemﬂmwwwmmNmmw“mwmmwmmmm;“.MMHWWWfMMMm_MM_A;;m

MR. TURNER: Oh, okay.
MS. SCURI: Would you like to know what the

statute actually says about the qualifications? Would that

“be helpful?

MS. JEWELL: Which statute?

MS. SCURI:b The section that aqthorizes,thése
regulations.

MS. JEWE@L: Yes.

MS. SCURI: Okay. Section 9Ci of the Business and
Professions Code permits a health caré‘éractitioner licensed
or certified in good standing in énotherkstate, district, qr'
territory of the U.S. to offer or provide health care
services fér which'he or she is licensed without getting a
license in Célifornia if they obtain authorizétion froﬁ the
Board at the sponsored health cafe event and they satisfy
the following requirements: "The health care practitioner

CALIFORNIA REPORTING LLC 13
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has not committed any act, or been convicted of a crime
constitutiﬁg grounds for denial of licensure or registration
.under Seétion 480," that's usually you haven't lied, YOu |
haven't done something that would be grounds for discipline,
etc., that's what 480 generally covers, ".if they éubmit to

the Board they agree'to_comply with all applicable practice

- requirements set forth in this division, which is Division

2, and the regﬁlations adopted pursuant-tom," sorry, I'm

_mngghngiggiggliymimgaixedmén@wpnﬁémi;iﬁgi«WQKQYLMILY§NQQEWEELmmmwwm_me

"They submit to the Board on a form prescribed by the.Board;
avrequest for authorization to practice without a license,
pay a fee, etc.”™ And that’siprétty much all it sayé.‘ If
says that the Béard may deny health care practitiongr'
authorization to practice without a licenSe‘if that person
fails tb;domply with‘fhe requirements of the section, or for
any act that wéuld be giounds for denial of an{application-
for licensure._ And there are registfaﬁion requirements for
the sponsoring'entity. And grounds for terminating
authorization to prqvideAhealth care services -- somewhere
invhere; I'believe it said that you could set the patémeters
of fhe quélifiéétiéns, "The Health Care ?ractitioner hés
the éppropriate education and_experience\to,partiéipate in
the sponsored health care eﬁent,.as.determined by‘the'
Board." So thefreaéon you have the educational and exam
componént is that somébody thought that you needed to have

CALIFORNIA REPORTING LLC 14
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that. If you believe you don't need to have that, then you

can certainly take it out. I will tell you later when

- you're all done what the process is that you have to follow

in order to do that.

I noted that your regulations have the sponsoring

‘entityAapplying'to'you for approval; many of the Boards are

choosing‘to put a provision in that permits them to delegate

to the Department that aspect, not the providers, just the
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spoﬁseringﬂentityydto1the*Department“bfwconsumerwAffairs;—so

that there is one central location because the health care

event could include physicél therapists;,dentists,
physicians, optometrists,fa whole wide range of people, andl
it would be kind of awkward if one.BoardAsaid yes to the
sponsoring entity,_én& another Board said no. ASb i don't
know whether you‘wish to consider that orAnot, that the
responsibilityAﬁQr saying yes t5 the.provider remains with -
fhe'licénsing agency in question. ‘The queStion is whether
yéﬁ'are willing to delégate that tq'thé“Depértment with
respect to approving -the sponsofing entity.

| MS. .TAKII: - Well —-

' MS. SCURI:. Sorry, not meaning to throw fhings at
you. The Medi¢al Board was —— not that there was a modei,
but they happened to be the first ones to do these
regulations and they've gone through about five versions of
them before they finally came up with fhe one. _And this is

CALIFORNIA REPORTING LLC 15
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oﬁe part of what they have in theirs, is a provision that
authorizes the Départment that says the Board may -- may --
delegate its authority to the Department. »So if you wanted
to add similar_language, I_have woraing for it if that was
your desire. If it is not yéur desire, that's fine, it's
totally a policy call. |

- MS. ALVISO: TWhen youytalk about-a sponsoring

entity, then in that case do the individual practitionersi

— appl,ys eparately . e R e

MS. SCURI: Yes.

MS. ALVISO: Or they're a part of this big

application process?

MS. SCURI: No. The entity applies separately,
and then the providers apply to the individual boards.
MS. JEWELL: So if I look at the way thingé

currently are, you go to page 1 and where it says "1400.1

Sponsoring Entity Registration Récordkeeping Requirements, "

that would be modified, énd what would be relevant would be

'going to the second page where it says "14.2 Practitioner

Authorizationvto‘Practice, Request for Authorization to the
Board;" So that's the one.that we're realiy iﬁterested ih.
| - MS. SCURI: Yes.
MS. TAKII': Okay.
‘Ms. JEWELL: I'm.having trbublé>trying to edit.it.
as a group.

CALIFORNIA REPORTINGLLC _ 16
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MS. SCURI: What I'm going to suggest is, since
there are a numbér of possible changes to this; that you:
sort.of work through what you would like, staff can then do
whatfs‘called the 15-day notice and COmment‘period, which is
required under the 1éw, and this can come back to you With
the changes shown as you saw at your last meefing, in double
underline, double-strikeout, whatever it happens to be, as
quified text. |

_MS. JEWELL: On the agenda for the February

meetiné?
' MS. SCURI: Yes.

MS. JEWELL: That's what I'd like to do.

MS.:TAKII: Thét's what I‘was.asking of dur
thinking earlier, it's just - |

MS. SCURI' So one of the things: that you would
like is éll the changes referenCLng another Board, and there
are several, be turned into the licensed as a'Phy51cal
Therapist, or a.referenée to yoﬁrBoard'instead?

MR. CHU: Cofrect.

MS. JEWELL: And language necessary to take 1400.1
and defer that to'DCA?.

MS; SCURI: The authorize -- or give yoﬁrselves
the'authérity‘fo delegate that to the Department, the'_
appfoval of the spdnsoring entities. |

MS. TAKII' Okay.

CALIFORNIA REPORTING LLC | 17
52 Longwood Drive, San Rafael, CA 94901 (415) 457—4417



10

11

12
13
14
15
16

17

18

19

20

21

22

23

24

25

MS.. SCURI: We have some language I can borrow
from and give to your staff; but let me make a‘note,
otherwise I may forget.

MS. TAKII:” Okey, that sounds —-- everybody
agieeing?-

MS. JEWELL: One more gqguestion. If you go to --

'MS, SCﬁRI: Could you just give me two eeconds?

MS. JEWELL: Sure.

____MS. SCURI: Thanks. Okay, I'm sorry. . e

MS. JEWELL: No, it's okay. As you read the
statute,‘it appears to me that all of the issues brought up

under 1400.2(C) —- let's see, I'm getting my alphabet

_ screwed up .here —- 2(C) (i), all of the denials are already

covered in statute.

MS. SCURI: Not quite. (C)(1)(A) has a fimeframe
and a requirement that the.respohdent.not -- applicant not
have responded within seven ceiendar daYs; (B), if you left
it in, is one of the_areae where you.get to determine that
the individual has met the edueation'and experience
requirements. You can make that determination if you wish
simpiy.byedetermining that their license to practice_in
.enother state quelifieS'them. Sob(B).is_something that —-

MS. JEWELL: So strike (B). |

MS. SCURI: Pardon?

MS. JEWELL: i,think we'&e»already decided to

. CALIFORNIA REPORTING LLC . - 18
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strike (B).

MS. SCURI: Okay, so that's the question. So if

you've decided to strike (B)... (C), you would need to leave

in because you_want to be able to, if the person has failed

to comply

with the.requirement of the article, you want to

be able to say no to them'coming in. (D) has a definition

of the term what a license in good standing, as that term is

used in the statute means, so that is definitely something

MS. ALVISO: The other thing that's part of that

is the requirement uses the phrase "curreht, valid, and

active.” And yet I dohft‘see anywhere that‘it says that
they do ﬁave td héve a —- for example, under the -- this is
the denial —-- that if they.don't have a current li¢ense.

' MS. SCURI: Well, that is a requirement in the
statute. |

MS. TAKII: So it doesn't have to be in there.

MS. SCURI: Correct. The regulations have to

'comply with six standards, one of which is authority,

another of which happens to bevnon—duplication, so we try

not to duplicate the statute and'the.regﬁlations, although

some parts of it are pretty close to the statutory language,

as Dr. Jewell has pointed out. But the basic requirement

that the person be licensed is found in.the statute itself.

MS. ALVISO:  And so it doesn't need to be a point

CALIFORNIA REPORTING LLC
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of denial -- not having, I mean, it's the opposite, I mean

not havihg it.

MS. SCURI;_ th having it is a basis for denial,
yes. It's dqwn'here. |

MS. ALVISO: I don't see it.

'MS. SCURI: If tﬁe applicant does nbt possess a
current valid license in good standing. So that;s_the
reason --

ﬂMs,@ALyiso;mekaxhwgkéyw;m»@M%_“WMMMWWWH_MNHMWQWA

MS.{TAKII: Oh, there it 1is, yeahd

MR. CHU: Okay, so that's coming back.

MS. ALVISO: bh, and "active" is missing fhere.

MS. SCURi: "Active" should be in tﬁere.A

MS. ALVISO: Is “"current” thé same as "actiﬁe?"

"MS. SCURI: No.

MS. ALVISO: Okay. Current, valid and active.

MS. SCURIE .Okay; that's a good addition. And
then,'so am I hearing that you want 1400.2(C5(1)(B)'removed?

Is that sort of a consensus? Because'YOu're going to get to

_vote on this all over again the next time.

MR. CHU: Yup. '
MS. SCURI: ©Okay. And did you want to make the

change to (E) on top of'page 4 so that it allows you to deny

"if you have not received a timely report?

' MR-LCHU: Yes.
. CALIFORNIA REPORTING LLC o . 20
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MS.'JEWELL [presumed]: Yes.

MS. SCURI: Okay. I'm going to throw out oné_more
thing for you and you can éay jes or no to this. The
Medical Board currently has a regulatory provision requiring
notification that_physicians are licensed by the Board. And
they placed into theii regulations in two places, 1) a

requirement by the sponsoring agency, and 2) where thé

égency is a local government and therefore does not register

"“thh‘thé“Department“or“the“Boardyma“requirement“piacedmoHW“wwmfwwwm»-~

the provider to have a,noticé'visible to patients at every
sfation where they're being seen by, in that case, a
physician and’surgeon,'indicatihg'that,the medical doctors
providing héalth care serviées at this health fair are
either licensedhanq regulated by the Medical Board of
California, or hold a current valid licensé from another
state aﬁd haﬁe béen authorized to provide health care
services in Califoﬁnia only at this'speéific health fair
with é website and a toll—frée telephone number. I didn't"

know if you wanted something similar in your regulations or

‘not. So you would like to add that both as a requirement

fér the sponsoring‘entity? Or a requirement for the
individual proﬁider if it's a local government entity that's
not registering? |
| MR.~CHU: Yup.
MS. TAKII: Sounds good. Do you have any more
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comments, Anita?
| .MS. SCURI: Ssme changes would have to be made to
the forms in accordsnce with this. And other thanAthat, né,
I don't. |
MS. TAKII: Okay.
MS. SCURI: So if you are so inclined, you could
maké a motion to send these modificaﬁions out for public

comment, comezback to the Board. If you felt really

}comfortable w1th the language that's g01ng to be put 1n

here, you could also as an.alternatlve vote to authorize
your Executive Officér‘tobadopt ths regulations at the
expiration of the 15-day comment period if there are no
adverse éomﬁents. So you have choices'in how you do‘is.

MS. TAKII: I first would like to see them. I
don't- know about anybsdynelse, but T would like to see them
afte; the changes have-besn made;. |

MS. WALLISCH: I just want tq make sure that
somebody checks fhe citations in here about Business~and
Professions Codes and so forth.

‘MS; SCURI: I think it: sounds llke what - you.re
looklng for is a motion to send the modified text out fsr
comment, and then‘it‘will come back to you in February.

MS. TAKIii Comes back. Okay, if'there'sino more
comment from the Board, and I'm nof asking.for public
somment at this tlme, we already had shat right?

. CALIFORNIA REPORTING LLC 22
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- MS.

MS.

SCURI: Yes.

TAKII: So is there a motion to that effect?

Anyone? Is there a motion?

MR. CHU: 1I'll make the motion, that we send it

out for 15-day notice to modify the comments.

MS.

MS.

MS.
MS.
MS.

MS.

e MS.

JEWELL: Okay and do I understand that then it .

comes back to the Board meeting in February?

SCURI: Yes, it does.

through it again.

SCURI: That would be good.
TAKII: Okay, is there a second?
JEWELL: Second.

TAKII: Any other comment here? Any public

comment on the ﬁotion? "Qkay, all in favor say "aye."

(Ayes.) Opposed? Okay.

CALIFORNIA REPORTING LLC
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Item 14. Special Order of Business - Regulatory Hearing on

Proposed Language for Model Guidelines for Issuing Citations

and Imposing Discipline, Section 1399.15 of Division 13.2 of

Title 16 of the California Code of Regulations.

Ms. Takii: Now we're moving on to Agenda Item 14,
and this is the Regulatory Hearing on Proposed Language
for Model Guidélineé for Issuing Citations and Imbosing
Diséiplix{e, Section 1399.15 of Division 13.2 of Title

u<ml6méfftheJCaliforniachde.OﬁmRegulatiQnsTMf.WQMWfWJM;WWWMMHM_vmm_ _____

Now, we do have onejpublic'cémﬁent thaﬁ came in

and they don't have copies of this, I need to read the

entire thing, correct?

. MS. JEWELL: "They," the audience?
MS. TAKII: You, the Board.
MS. JEWELL: We have it.
-.MR; CHU: Wé’havé it in an email. It came as a
PDEF.
| MS. TAKII: feah; ‘Do_yéu -- but I need to read
thé whole thing? |

MS. SCURI: No, it's bart of the record.

MS. TAKII: Okay,'it is part of the record, but I
can éqmment that this came from Maeve Curran, PT, CWS, CLT,
Califérnia,' Physical Therapy License No. 20369, Palm
Spfings, California, and she made her comment. So it's part
of the»record at this time.
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Okay. So at this time, the hearing is open and
we're taking any public comment on thié.- Will you step
forward? | |

MR. PORTILLO: 'Hi, my name is Luis Portillo with

* the Department of Consumer Affairs. First of all, I want to
say thank you for the opportunity fo come here and speak td
you today. The bepartment.has a cou?le suggested changes to

thé regulatioh which we think would help improve it and we

—-wanted-to-put-thoese-ferward teday, -so-I'm -going-to-kind-of - wmmm o

go over the chaﬁges we're recommending, as well as I have a
letter ftom‘the Director that I would like to add to the
record of the regulation package.

The.first\change'thatjthe Department recommends is
'the language as currenﬁly drafted allows the Board‘to.
deviate from the Uniform Standards. AThe Deéartment's belief
is‘that,‘while,Boards have thé ability.to determine which
standards are applicable to them, meaning some Boards don't
have diversion prbgrams, in thch case those.standards that
relaﬁe té_the vendor would not be applicablé; however, once
ﬁhose standards are determined to be applicable, the law
does ﬁot‘allow for deviatioh from them,‘that they have to be
.followed. That was the intent éf SB 1441, to set whatlwas
>known as a ﬁinimum standard. So we would recommend amending
the regulétion to make sure that there is no deviation.from
the standards.
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SCURI: Mr. Portillo, could I ask where in the

MR. PORTILLO: Oh, I apologize. In the proposed

MS. JEWELL: Can you help us find it?

language under 1399.15(B), it'states,»second'sentence ——

TAKII: Wait a minute, help us find it here.

SCURI: What page are you on?

PORTILLO: Yeah.

PORTILLO: 1It's only the -— it's the proposed

_SCURI: The order of the regulation itself,

" MR. PORTILLO: Sure. You should have two

documents, one is the language and one is the disciplinary

guidelines. The language is only two pagés.

JEWELL: 2And it's in that?

PORTILLO: Yeah.

SCURI: It references 1399.15.

JEWELL: Is that page 84?2
SCURI: No.
JEWELL: That's it.

TAKII: Right there, Marty.

PORTILLO: And so everyone has it?

Item B

sadys, second sentence, "If the Licensee does not rebut that

presumption, then the Uniform Standards for substance abuse

52 Loﬁgwood Drive, San Rafael, CA 94901 (415)457-4417

1 MS.
. 2 text you are looking?

$ ) 3
4

5 MS.
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8 language;_so
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10 ﬁot the guidelines?.
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17 MR.
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1 in Licgnseés sﬁall apply unless the Licensée established
2. that, in his or her particular case,'appropriate public
3 protectigﬁ can be provided with modification or omission of
4 a specific standard as a“te:m of probation." And so, again,
5 that just falls into that the staﬁdards are meant to be
| 6 applied uniformly; there isvno deviation.
7 MS. SCURI: So are you suggesting that fhey strike
8 'tﬂe word "with modification?" That phrase?
.9 - MR.--PORTILLO: —Yeah, I would-prob a.b.lj‘y_»-- suggest that .
10 ‘they.just strike that whole second sentence, to beginjwith.b
,11 -~ MS. SCURI: Okay, well, lef Mr,dertillo make his
12 points. |
13 MR.'PORTILLO; Another recommendation would be, is
14 in' the Initial Statement of Reasons, the Board states that
15 - and I'm 1Q0£ing‘0n the Initial Statement of'Réasons,
16 lOokingvat page 1, the bottom; second té:last paragraph.
17 | MSQFTAKII: vDid you say'ﬁhe‘first page 1 of the
- 18 Initial Statement of Reasons --
19 MR. PORTILLO: Yes, so page 1 of the Initial
20 Statement of Reasons, and it's second to thé iast paragraph.
21 MS. TAKII: Second to the last; .Does it étart,
22  "The PT Board .is proposing..?" | .
23 MR. PORTILLO: :Yes.
24 ‘MS. TAKII: 'Okay.'
) 25 MR. PORTILLO: In there it states ——_and it's
s CALIFORNIA REPORTING LLC , 27
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going. to be it looks like the third sentence —- it says)

"Those Uniform Standards that are specific to the Division

Program Vendor contracted by the Physical Therapy Board of

California do not serve the purpose of Guidelines,
therefore, those Uniform Stahdards were not incorporated as
part of the disciplinary guidelines. The Uniform Standards,

SB 1441, is incorporated by reference in its.entirety in

Section 1399.15 of the California Code of Regulations.

umFurtherTéonﬁpageallT“againmitmstatesm:;mandmllm~looking“at¢mn_m4_~M~mw

the last paragraph of the ISR -- on page 11 it saYs, "The
Board is not adding the foliowing standérds as iﬁdicated
abo&e sincé some df'those.Standards are specific to‘ﬁhe
Board's exéectations of the vendor and éré not consisfent-

with the purpose of the guidelines or other reasons as

‘documented. However, the document as a whole will be

ihcorporated by'reference." The Department feels this is a

little bit contradictory because they're saying, on the one

- hand, we're not including them in the Guidelines, but in the

other point,'you're saying we’re’inéorporating them as a-
whole by referenée.v So‘the Department's recommendation
would be to, 1) inéorporate all the Guidelines into the
regulation,iand.the reason for that is‘specifically, eveﬁ
those Guidelines that felate to the Vendor is the contract
with the Vendor is éctually between the Department .and the
Veﬁdor. Additiénally, since it's a coﬁtract, those could
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change. And when changes are made to that contract, those
changes are not subject to API, so the public wouldn't have
an opportunity to, you know, weigh in whether they think

it's a good idea, bad idea, some of those changes. So our

’recommendation would be to have those Guidelines, even those

that apply to the vendor, to be inputted in your regulations

or disciplinary guidelines to ensure that they're properlyA

reflected.
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— - MS.-SCURI: .v.,.Ma_y_mAI;,_a,s‘k.ma;___' questlon'?—
MR. PORTILLO: Yes.
MS. TAKII: Please:.
iMS..SCURI: .If tne Guidelines‘peftain to the
vendor and»the Deéartment changes the»contract, how doas
thatbmesh.with aomething that the Boardiputs-in its
disciplinary guidélines? I‘m_nbt saying thé.Department is
gning to enact}somethingithat -— or entar into a contract
that ié inconsistent, but T certainly think nhat possibility
is there if the Board has placed vendor requirements into
its regulations, and yet the‘Department is in control of the
vendor and makes different arrangements, it‘s just sort of’
Qevil's Advocate .-here. | |
MR. PORTILLO: No, I definitely.understand it and
I think the sense is, 1) the regulations, the guidelines

that ‘are being implemented into regulations or guidelinés

‘that are part of the Uniform Standards, again, the
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Department cannot unilaterally change those guidelihes,‘

there's a substance abuse coordinéting committee that exists

that can -—‘that_only'has the authority to amend those. And

so the contract with the vendor should comply; however,
nonetheless, the sense is that we're trying to put the .

standards into regulations'and to simply avoid putting them

in the regulations using the .contract —- again( for clarity

we think it should be in the regulations to ensure that‘l)

individuals are clear that it goes through the APA process, ...
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that people had a chance to.weigh in on those standards, éé
well. | | |

MS.‘JEWELL; Could.I ask a qdestion?

MS. TAKII: .Plgase, yes. |

MS. JEWELL: I understand that these are minimum
standards. By saying that, ﬁay.a'Board establish standérds
that aré higher than those? For éxamhle,»lab tests, blhod
level’tests; I'm presﬁming the contract setslfhe miﬁimum

standard for the vendor and if the Board somehow decided

that that wasn't adequate to meeting the public safety, then

it would be up to the Board to set a higher standard?
'MR. PORTILLO: My’ﬁnderstanding is that the Board
-- and I would have to double-check on this, but my“

understanding is that the Board wanted to exceed, so I

believe the current regulation requires 54 and 102 --

MS. JEWELL: It's just a --—
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—-that. strikesmmemnowmthatmwelrewlookingmatwthismandmvendors;

MR. PORTILLO: Yeah, but so let's say if you
wanted to say, "No, we want to double that," that my
understanding is that the Board would be able to do that --
again, this ié the minimuﬁ-standards, so if you want to go
above and beyond that, you can, but this is kind of the basé
level. But I‘can_double—check on that and, 1f for some
reason I'm wrong --

MS. JEWELL: ©No, that's fine. 2nd the other thing

is that we're also discussing looking'af alternatives to the
vendor. And does'that pﬁt us in violation of the standards?
MS. TAKIT: Becky.
MS. MARCO:  Yeah. Go ahead.
MS. JEWELL: I mean,'arevWe wasting our time here?.
Not he:e, but then? | |

| MS. SCURI: No. If you're following the Uniform |
Standards and ybu're usiﬁg ﬁhe vendor,requiremenfs in those
Uniform'Standards, it should nét matter whether it's ﬁhe
Departmenﬁ's contract or your contiact.

MS. JEWELL: Thank you.

MS. SCURI: On the other hand, to put contractual

provisions into your disciplinary guidelines does seem

inappropriate because these are terms and conditions that go
into stipulations in proposed decisions, and to say in a
stipulation and proposed decision "and the vendor has to be
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blah, blah,vblah, blah,.blah," doesn't really fit. It's not
to say you couldn't put them somewhere elée, but they réally
are a contraptual -— a contract with a different kind of a
‘person than the Licensee.

| MS. JEWELL: Weli, but what I think we're
considering is are there alternatives that a probationer may
choose .that meet thé'minimal standarAS? And we migﬁt ﬁot

need a contract per se. I mean, one of the things we

conéidegngis are‘theré_pgograms that:g§g§gdghatvmeet the

oo
e
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minimalvstandards‘that somebody could choose besides

" Maximus.

MS. SCURI: In which case you would set out a
different kind of a regulation that had the criteria by

which you would accept those particular programs. That's

different'than putting it into your Disciplinary Guidelines.

. MS. JEWELL: Thank you.

MS. MARCO:® And this might-.be-é question for you
that you can answer. There are other Boards ﬁhat do not
céntract with Maximus. So how is the Department guiding
them as‘fai as what to put in their guidelines?

MR. PORTILLOﬁ Our recommendation to'every Board
that has diversion is pot to put -- I mean, they can still
have them.in their contract,‘which}is appropriate, but to
also put them in the regulations, as well. 'That's going to
be the recomﬁendation from the Department to all Boards,

CALIFORNIA REPORTING LLC
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1 that all the Uniform Standards go into the Regulations, not
. 2 --.and that théy siﬁply nof belénlf placed in the contract.
{.,J 3 ‘MS. MARCO: But if the ones that are missing --
4  that we don't include in the Guidelines, that are specific.
5 to the vendor, how does that apply to a Board that doesn't
6 contract with a vendor? 8o —- | |
7 MR. PORTILLO; Yeah, no, I guess what-I'm saying
8 is, for those Bbards thatlhave diversion pfograms, I believe
‘9 fhpreiswabout;sixwormseﬂénwthathaXimuswpxoxides_aMservicem”mmwmm@mmw
10 for --
| 11 MS. MARCO: Right.
12 MR. PORTILLO: -- but I'm trying to identify if
| 13  there's anyone'that doesn't use Maximus, but --
-i> 14 | MS..MARCO: Yeah, there are. T mean, there are
15 health care boards.that do not use Maximus - psychoiogy,
16 BBS, two off the top of.my head that they do not contract
17 with the vendors. So how are they addressing thié issue?
18 | MR. PORTILiO: I would have t§ take a look at the
19 regulation paékagés. But what the Department's |
20 recommendation to all Boards who use a vendor for their
21 divefsion‘program is to not simply put those standards into
22» the contract,.buf also put them into the Regﬁlations, as
- 23 well.
24 MS. MARCO: So if the Board chooses not to use the
“ 25  vehdor -- |
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MS.-JEWELL: That's.in Reg.

MR. PORIILLO; Well, but the question about the
vendor ultimately, it's not who the vendor is, I mean, if
you were to theoretically decide to go away from Maximus and
use a different vendor,;yéu're going to want to set it up in
such é way so that there isn't a gap meeting, so that there
isn't a break. 2nd so that’new contract would_in effect --

you would want to have those standards set out with that new

L
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andQ:LWM; - . o _

MS. MARCO: And I'm ﬁot disagreéing that you could
put those in,Regulatipns, I just don't think tﬁey are
appropriate in the Disciplinary Guidelinés'because those are’
tﬁe terms and conditions that get inserted into a decision.
However{ you‘COuld set up those étandards in a separate
place as the criteria'thét you're going to use. That would -
be fine, but_I>don't think.thaf they'gelong in your
Diéciplinary Guidelines; they're not'Disciplinéry
Guidelines.A |

MS. JEWELLf Right, so what I hear us saying is

that it's okay to enumerate the étandards‘for a_diversion

program, but it's appropriate in regulation) not in
Disciplinary Guidelines?
MS. SCURI: That's my advice, yes.

MR. PORTILLO: Yeah, and from the Department's,

‘whether you put them in the Disciplinary Guidelines or in a
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separate regulation that relates to the Board is a decision
for the Board. But our sense is that we want them somewhere

where they go through the normal APA process, that if

' they're going tb be amended down the lihe, they can go

through the public comment and people will be noticed of
those changes.
MS. TAKII: Okay.

MR. PORTILLO: And then the last thing I wanted to

point-to,_just -the rewview.of..the regulation_package Tt
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seemed a little unclear whether Standards 8 and 9 had fully

been inco;porated into the regulation. The ISR kind Qf
skips over those; so just the recommendation wbuld.be,is if
you could kind of go tﬁrough ﬁhe regulationsité ensure fhét
Standards-S and 9 are full& incorporated.
- MS. TAKI: Okay. I'm sorry,’hélp'us out heré.
'MS. JEWELL: First, you'd have to have StanaardSYS
and 9 in front of you.. o |
~MR. CHU: So on a specific page.
MS. TAKII: Okay, that's:their Standards.B-and 9.
MR. PORTILLO: And this is kind of just my
statement based on the ISR. If you look at the - ISR, it
begins on paée 5, it kind of breaks it down by different
sectiéns, Evaluation, it talks aboﬁt Standard 1, fhén at the
bottom it talks about Standards 2 aﬁd 6} talks about
Standard 7, talks about Standards 10, it talks about
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Standard 4,‘again, Standard 1 again.. Standérds 8 and 9 are
not mentioned.specifically outright, so it's a little -
unclear‘whether they're be;ng fully incorporated. Our
recémmendation, I~know that looking at the language, there
were some parts we were ablé to identify some of the
language from Standards 8 and 9, but we had a little hard
time finding, so ybﬁ may want to just either clarify how

they're being incorporated, or, if they're not being
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fully into the Regulation.
MS. SCURI: Could you tell us just generally what
the subject matter of Standards 8 and 9 are?

MR. PORTILLO: Yes. The'Standards, I'm sure as

procedures to be'f6110wed when the Licensee tests positive
for-a banned substance; and then Standard,9{ procedures if
they have ingestéd_a banned sUbstancé. So, again, the ISR
went through and kind of outlined how a lot of those

standards were being incorporated and these two seemed

ingorporatedmfullyﬁmyoummaymwaht;to_trymtowincprpqrate_thg§ﬁum

~you'll see when you turn to it, Standard 8 just outlines the

absent, so either, I think, clarify that, I think that would

be helpful.
| MS. SCUﬁi: Are these taken care ofAby.the.
addition to the law of 13 —- is it 1315.2 through 4?
MR. PORTILLO: Uh --
MS. SCURi: Or 315, I'm sorry,‘315.2 through
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315.4? The requirement in the law for a ceased* [1:17507]

2 practice?
& - | L
N 3 . MR. PORTILLO: Yes,;SB 1792, right?
4 MS..SCURI: Yes. Sd would that not takelcare of
5 —- would thesé need to be included if they are alfeady in
6 the law?
7 MR. PORTILLO: I mean, if they're already in the
8 law, then no. However, you may wanﬁ to at least either
9 _amenﬁ{them;gitial Stapggenfnof Reasons, or in yoﬁr Final
10 Statement of Reasons explain how these-are being addressed.
11 Again, thé Initial Statement of ?easons didn't really speak.
12 to these, so to the extent that you can at least say,
13 fHéré's th these were a part ofv—— these have.beén
| { “} 14 subsequently.included-in the BMP Code and, thereforé, aré
i | 15 unnecessary to implement the regﬁlations;" woﬁld be helpful.
16 MS. SCURI: Okay-.
17 ' MR. PORTILLO:i'And‘those are the only comménts I
18 haa.  Thank'you again for khe opportunity.
19 MS; TAKII: Thank you so much for coming. And
20 thenvyou héd the letter from Director/Speaker. Is that like
| 21  a summary of what you said? |
22 MR. PORTILLO: Yes.
23 MS. TAKII: ?retty much? ‘Qkay. Okay, so thgré'é
24 no other issués than that which we haven't heard?
l Cy 25 MR. PORTILLO: Yeah, I outlil;led -
AN CALIFORNIA REPORTING LLC 37
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MST TAKII: Because we don't have copies of it.
Okay. All right, . so thénk you very much.
MR. PORT‘I.LLO: Thank you. .
MS. TAKII: Is there any other public. comment?
Seeing_none; then, the hearing is closed. |
" [Whereupon, the hearing was closed at 9:53 a.m.]
So now we'll move to Board comments. And there

were fhree or four different issues that were brought up.

MS. JEWELL: _It sounds to me llkewe need -to take
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into cOnsideration.the comments and ask counsel and staff to
make the appropriate‘modifiéations, eépecially in the
Initial Statement of Reason to make sure that it's clear,
the issues that wefe'brought up,'and also to‘loQk at is --
to separate Regulations fromnGuidelines,»to make sure that
we;re noﬁ duplicating -~ puﬁting Regulétions in Guidelines.
MS. ._TAKII'.: I think that.;s good comment. Anita.

MS. SCURI: A law was passed that requires your

Disciplinary Guide;ines to be placed into regulation!"One

‘of the things that we did as a consequence was to try to

leave you the flexibilityAto.change -— to make sure that the
termé and conditions that were being appliéd-were
appropriate for the specific facts. And as a result, your
existing langﬁage permits deviation from your Disciplinary
Guidelines and -Orders. Aﬁd most. of the time wheﬁ yéu adopt
a stipulation, there ié some deviation from your Guidelines
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and it's explained, and that is a reguirement of your

1
2 existihg guidelines.
N .
2 3 I would not récommend'that,'with respect to the
4 actual language of the regulation, which~is the 1399.15,
5 that you delete the second sentence in (B). If you wish.to
6 take‘out your ability to modify the terms, the Uﬁiform
7 Standards, that's fine, but I think YOu still need to have
8 the-flexibility to omit a specific,standard if it's ﬁot |
9 ébpropriafe in a given situation. SQWI_WOuld not redommend
10 that you delete that sentence. The senten;é-reads -
li MS.'JEWELL: And could you fead'which page?
12 ‘MS; SCURI: . The pége of the text amends‘Sectiqn
13 1399.15 and has the text of 1399.15, that's‘the heading ét'
) 14 fhe top. |
15 MS. JEWELL: Page? |
16, MS. SCURI: It doesn't have a>page —-- it's right
17 before the Statement of Reasons. So you can see by the
18 - underlines’what is new. Sub (b) is something that —;
19 subséction (b) is something that our office tried-to wreétle
20. with because thefe had to be a way of determining whether
21 someone was a Substance Abusing Licensee. . That's the
2 trigger for imposing‘thé Uniform Standards for éubstance
23 ébﬁse, is the person hés to be a Substance Abusing Licensee.
24 Since'you don't have the ability to make that'pérsbn'go get
25 an_examination before you have the héaring, we've placed the
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1 burden in this paragraph on the Licensee if the coﬁduct

2 found to be a violétion involves drﬁgs and/or alcohol, when
3 there is a presumption that they are a Substance Abusing

4 Licensee. They can bring in evidence to rebut that

5 presumption. Subparagraph (b) says that if the Licensee

6 does not rebut that presumption, then the Uniform Standards

7 for Substance Abusing Licensee shall apply unless the

. )

8 Licensee established —— and that means'evidence —— that ih
-9 hisworMherwparticulaxmcase¥~—witlsmaiwaySWdonemonwa~case—by~m—f““—-~
10 case basis -- appropriate public protection can be provided

11  with modification or omission of a Specific standard as a

12 term of probétion, Mr. Portillo has suggested that you

13 should -- you should not be modifying the terms that the

14 Depaftment believes”they should be adop;ed‘aé is. If you

15 wish to take away your ability to ﬁodify‘those Uniform

16 Standards as a term and conditibﬁ of pfobation, that's

17 cértainly‘ﬁﬁ to you and it's a definite policy call. I

18 still think that y¢u shbuld_retain the ability to omit a

19 barticular term and condition if it's not neceésary. So if
"20, you'wish.to ﬁodify the regulation to strike the reference fo
21  modifying tﬁe Uniform_Standérds, that's your call.

22 | : MS. JEWELL: So I'm trying to seek clarification._
23 The distinction betweeh modifying the standards and omitting-
24 a standard on a case-by-case basis.

25 " MS. SCURI: So, for instance, let's use the drug
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1 testing standard, if'yoﬁ decided -- if you have the word
. 2 '"modification" in ﬁere, you could decide that somebody only
: 3 needed 20 drug testsvin one year; if you take éut that
4 "modification," theﬁ“this;language that permits you to
5 modify the_term, then you must use the existing language of
6_ that term -- if it's appropriate.
7 MS.AJEWELL: And if it's not appropriate?:
8 MS. SCURI: Well, if it's not apprépriate'and ydu
-9 LeaVeminmthewwérdwiomissienyﬂ@then¢§ou~denLtwhavewto~inéiudem~~Mfw~~~+
10 it as a term and condition.
11 MS. ALViSO: Then your only choice is to not.
12 MS. SCURI: Right, So either use it or don't use-
13 it, but ycu-éan't'change the text that's in here.
' 14 MS. JEWELL: Weli, I'ﬁ fairly confused.
] 15 ' MS. ALVISO: It sounds as though this inclusion
i 16 doesn't spmehow make us not complying with SB 1441 or --
17. l MS. SCURI: There are different points of view as
18 to whether you have the authority to modify the Uniform
19 Standards. |
20 MS.'JEWELL: And by ;modify," you mean --
| 21 MS. SCURI: Change the text of the Uniform
3 22 Standards. ’
, . 23 | ‘MS. JEWELL: Not omit a standard?
j 24 'MS. SCURI: No, no. Change the actual text of the
125 Guideline itself.
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MS. JEWELL: That was my question.

i 2 MS. SCURI: So that's the difference between
‘ 3 modification.and omission._ Sometimes you decide that. a
4 person has been, let's say they're an applicant for a
5 license, or they're a Licensee and they've actually been
6 'clean_and sober for three or foui years,Abut by the time
7 they come ﬁo you apd you have to decide whether all of these
8 terms are appropriate to be placed'into a disciplinéry
9 order. If you leave in the word "omission,"” then you retaiﬁ
10 that flexibility. 1If you fake out that sentence -
11 | MS. JEWELL: That's what'i ﬁas after is we should
12 be able to omit --
13 MS. SCURI: Yés. I believe you should be able --
}' 14 MS. JEWELL: -- on a case-by-case basis.
15 MS. SCURI: Yes. | |
16 MS. JEWELL: The gquestion is shﬁuld we be allowed
17 +to modify? And I think "omit,"™ we should be allowed to on a
18 _case-by—cése basis. |
19 MS. SCURi: And I would agiee with that because I
20 think that's how you have adequate due pfocess of law.'
21 MS. ALVISO: And you said there's —-
.22 MS. JEWELL: This text here>under (B). says

23 . ﬁmbdification.or omission.“
24 MS. SCURI: Correct.
25 MS. JEWELL: If Qe strike "modification".—;
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AN

MS. SCURI: Then the Department will be very

happy.

.MS. &EWELL: And will'that cause any problems that
you foresee for us?

MS. SCURI: No. No.

MS. JEWELL: Weil, that certéinly makes it easy.

MS..MARCO: The one thing I do have to point out,

it could cause you a problem during sunset because these are

10
11
12
13
14

15

16

17
18
19
20
21
22
23

24

25

—~mtheseuregu&ations~wereu-—~£wmean~%hewstatutewwa5wwritten

by those in MP and they are very aggressively trying to get

the Boards to adopt-them4and not be able to modify them. So

I just have to put‘that 6ut there and maybe you coﬁld
comment..

MS. SCURI:' I'm not suggesting‘that they not
remove thé word'"modifi;ation."_ | -

MS. MARCO: No, I know, but I just Want you to
know_that'during sunset you may --

MS. JEWELL: Well, but I'm gbingvto seek -

clarification on what you just said because if they are

- aggressively expecting Boards not to modify, are they also

aggressively expecting Boards not to on a case-by-case base
omit?

- MS. MARCO&- They want the Board to not alter the
standards in any way, they want them to use them just as
they've béen drafted and not omit them, not modify them --
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1 | MS. JEWELL: Without flexibility on any case that
2 someone has identified as a Substance Abusing Licensee?

3  They all get the same set of standards applied?

4 | MS. MARCO: Yeah, and I'm not advdcating for that,
5 I;m.just letting you know that that'$.~— | |

6 ’ ‘MS. JEWELL: I'm just clarifying what it ;s that
7 .we'ré being‘expecﬁed to do.

8 MS. ALVISO: And the differing viewpoints on

Mo

9mmmodificatienwormomission~wouid~shake4ouifat~®AL~iféthis'
10 _wentf

11 MS. SCURI:. The issué»of'modification might, but
12 the omission certainly -- therer no -- in our office within
13 thefLegal Divisioﬁ, there's;no suggestion that ybu give up
14 your ability to determine which termé and conditions are

15 appropriate on a éase—by-case basis; the inclusion of the

16 terms aie appropﬁiate.

17 ' MR. CHU: Have we not been doing this all along?

18 MS. SCURI: You have been doing this all along. I

19 think the biggest dbjection, as I understand it from the

20 Legislature is to yéur modifying the language, the text of
21 the Uniform Standards. |

22 . MS. ALVISO: Modifying the text, but not modifying

23 - the application. I mean, is that what you mean?

24 . MS. SCURI: Yes.
25 - " MS. JEWELL: I move to change in the Physical
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1 Therapy Board proposed language the page just before the
- 2 Guideiines, 1399.15(B). And I need to look at the grammar.
AN ) . :
Lo 3 I'd like to strike "modificgtion or" from the text.
4 MS. TAKII: So language-wise, appropriate‘public
5 protection, what are you saying‘——
6 MS. JEWELL: Can be provided with or by omission
7 of specific standard as a ﬁerm_of probation.
8- MS. TAKII: So with or by --
9 MsmmJEWELL;;WWell+wllmwaskingmiormaugrammatibal
% - 10 assist. | |
11 MS. scﬁRI: I wouid leave it "leith.“
12 MS. JEWELL: Okay.
| . 13 MS. TAKII: ‘ﬁhat did &ou»just say?
\J 14 MS. JEWELL: She said leave it "with,"
15 MS. TAKII: With omission is what you're saying?
16 MS. JEWELL: Correct.
17 MS. TAKII: Okay. This is a motion. Is there a
18 'secoﬁd?  | | |
19 MR. CHU: 1I'll second;
20 MS. TAKII: 'Any'other.comment here? Public
! 21" comment? | |
22 MS. ALVISO: But we're not talking about modifying
| 23  the text. I mean, isn't that what you're against? ‘It
E 24  wouldn't be modifying the text in this instance. I mean,
25 unless we're talking’abdut modifying meaning sométhing
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1 diffeﬁent, we're not talking about that we woﬁld'go change
— 2 what that Uniform Standard is. We are just sayiqg that, in
\ : _ : ‘
L 3r'the.application of this person --
4 MS. SCURI: It would be fhat you could deviatg
5 from the language of that. You could put in a testing
6 requirement that would be different fhan what the Uniform
'7 Standard says, that's what modification means in this
8 = context.
; 9. _M__MS+_ALVISO;NMEoruampaéticular»f—
| 10 MS. SCURI: For a particular individual.
11 MS. JEWELL: .So.it's.not‘going throﬁgh and
12 changing‘thé text, but it's modifying ——
13 | MS. SCURI: it's'going through and changing'the
) 14 text for that individual. So that's what we're.giving'up.
15 MS. JEWELL: And the text of that standard.
16 MS. SCURI: Yes, the text of the standard.
17" MS. WALLISCH: And»is iegislative staff concerned
18 that there will be some kind of favoritism‘towards some
19 individual by, you know, omitting something?
20 | MS. MARCO: Yeah, I}m trying to -- I don'tvknow.
21 All I know is that we've been tbld that they want the Boards
22 to adopt the Standards as thgy are written and not to modify
123 or omit --
24 MS. JEWELL: Not only adopt fhe standards, but
" 25 épply them. , g :
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© MS. MARCO: Apply them, excuse -- thank you.

o 2 - MS. JEWELL:‘ That's right, to apply-them as
}. 3 written.
4 -MS. MARCO: Correct.
5 MS. TAKII: And you just used ‘the word "omit" just
6 then, too, so it's modify or omit the standard.
7 MS. MARCO: That's my understanding. I don't know
j 8 if Luis wants to add to that, but that's<my understanding.
j 9. | MS .WALLISCHﬂUAWellrmperhaps we--could-ask-of-them
i 10 égain'about this and the purpose of not allowing omission.
z 11 MS. MARCO: Can we invite Luis back up to address
; 12 this? | |
f 13 . MS. TAKII: fxﬁouldilike to. Can you comment on
| fj;) 14 what we're —- the modification and omission.
15 MR. PORTILIO: Yeah, I think the Department, I
i 16 _wouid-say, T -think the asSessment by your EO is correct,
T 17 that the Senate EMP staff and I would say the Department
] _ i . ,
? 18 believes that they should be applied as the standards. The
19 geal wés to =- there were problems‘iﬁ the past where you
20 'have how Substance Abusing Licensces were treated, so the
21  goal wae to set minimum standards of how we want to deal
22 with these individuals so that they are applied uniformly.
i 23. So it doesn't matter -- so one Board is not doing one thing
; 24  and one Board is not doing the othet; they're all uniform:
25 When it provides for modification, that goee completely ~=
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omission, I think you could still have a problem in the
sense that if you =-- the Department's view has been that,

again, there are certain standards that apply to certain

Boards, again, I'll go back to the diversion ones, ifAYOu

don't have a diversion program} some of the standards
relating to the diversion vendor would not be applicable;

however, once a staﬁdard has been deemed relevant, it has to

~be applied as is. The concern with the omission would be

thatmyouwhaﬁemanmindiyidual_whomdoesmfalluunder;awsubstance

‘.‘\_,/
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-- who is [quote unquote] "a Substance Abusing Licensee" and

"for all intents and purposes should have one of the

standards applied to them, but it's not, not because the

sense is that it doesn't apply, but simply the sense that

’we'd»rather not -- we don't wanﬁ to apply it. ‘And I think

you could still have some troubles in that respect becéuse,

yeah, instead of modifying, now you're just not doing it.

And so I would urge a little caution on that side. I think

it's an interesting approach'kind of to take that way and I

don't think people will want to eliminate the ability of a

Board to make those determinations, but I think thatiis

where you could get into trouble is if it's clearly that it

should have applied and you just don't want to-apply it, so

‘instead of saying we're not modifying it, we're just not

going to do it. So, arguably... I know Senate BMP has been
pretty consistent that they should be applied uniformly, and
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1 so what I would say is, if the Board-fook a different
2 position, that's something we would have to look at when the
3 regulation comes to the Department, but also something I
i4 would say you would need to be prepared to discuss when the
5 Board were to go thfough some review hearings with members
6 of the Committee as to why you.deviated from what the
7 standards say. |
& MS. JEWELL: So if we have a Substance Abusing
9 _Licensee who comes to our attention through late
10 notification from a court'that's,.you‘kﬁow, three years ago
11  they were - or two years ago, they had a substance abuse:
12 problem, had two DUIs, they've gone through én extenéive
13 drﬁg,rehab program and been certified as’sober and dry for
14 over two years with completely.négative drug tests, or
15 a1c0h§1 tests, we still have'to apply those standards.
16 MR. PORTILLO: - Yeah, my éense would be that the
17 Boarxd wQuld have to go‘thrdugh its nbrmal —; because you
- 18 esseﬁtially Qould be getting disciplinary action against
19  this individﬁal, wouldn't you?

20 MS. JEWELL: Right, right, ‘w>e'd have to go through
'21 disciplinafy action, but we wouldn't have to apply —-- but we
22 would also now have‘to apply the guidelines for discipling.

23 MR. PORTILIO: .'Yes.
24 MS. JEWELL: And so we would have to mandate that
25 |

they go through a drug program.
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MS. TAKII: Anita.

o 2 MS. SCURI: Could I ask Mr. EortillO'a question?
” 3 The way subsection'(B) is structured, if the conduct that is
4 found to be a violation involves drugs and/or alcohol, then
S there is a presumption that the person is a Substance
6‘ Abusing Licensee. And if the Licensee does not produce
7 evidence to the contrary, then this regulatioﬁ reqﬁires»that
8 the Uniform Standards will apply. On the‘pther hand, if
9 there_ismevidencewoﬁwzzmlimwgoingmtomca1l;it
10 "rehabilitation" for shorthand -- and public‘protectioh can
11  be provided, even if a specific UniformlGuideline or
.12 standard is not included, is it your position that that does
13 not provide -- it does not set up the situation where the |
{ ;> 14 ABoard arbitrarily decideS‘whether or not a term would apply
i 15 itstevidehce—based. So do you'take‘that position that this
| .16 would not be sufficient protection?
17 MRL fORTILLO: I wouid say that the Guidelines are
18 structured in such a way that it ensutes the Board is kind
i 19 of coﬁstantly monitored and keeping traek of what's going
i 20  on, kind of harking back to the examplevthat was'posed that,
F 21° let's say, somebody went through drug‘iehabilitation fot two
22 years, they had drug tests, 1) none of that was done under
23 the superv151on of the Board, the Beard is not sure if, 1)
724_ there is no guarantee that the company that did the. drug
test is the company that did them appropriately, they did

— "

25 -
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them with the frequency with which the standards requiie,
but, 2) that they were done under the supervision.of the
Board. When you gb through the‘standards,'there is a
certain assessment where staff can go through and do it.
Depending on how the standards ére impiemented, the Board
cbuld‘say, "We're going to have this person tested once a
week," or they could say, "We're going to do 10 tests 10
days‘straight" and then nét dé'anofher one for three months.

So the .Board has\the'flexibility to implemeﬁt those in'a way

-
£
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thét is most effective for them. When some of these things
occur, you chance that the way it.was done are not
consistent with the standards, 6r were inappropriate. - And
SO my‘conéern is'you ha&e a situation Qhere you say, "This
is a Substance Abusing.Licensee_who, under any normal
situation, should be getting-dfug tested." There is no
debate about that. Bﬁt then, if the Board were to chdbse,

"We're not‘going to have this person drug test because

‘either we felt that the drug tests that this individual went

through_priorlto us finding out was appropriate, or was
enough,” I would say that would probably‘be an area of
concern of how that's done.

MS. SCURI: Even though the Licensee would have to

establish to the Board's Satisfaction that failure to

‘include a specific term would still provide sufficient

public protection? I mean, it's an evidence-based thing,
' S CALIFORNIA REPORTING LLC - .
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it's not a wish—based thing.

MS. JEWELL: So the Substance Abusing Licensee
comes to the Board and says, "I've been clean and sober for
twoAyears and heﬁe are the results of my.drug tests. I was

tested weekly for two years and have two years worth of

negative tests, and this is my program that I went through,"

we don't have the right to evaluate that program on the

Uniform Standards and compare that program to the Uniform
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Standards_and. decide_that they.don't need.-to-attend-a—

program?

Mﬁ. PORTILLC: My question would be - I guess my
question would be, 1) why was that nevér’made aware -to the
Boardbthat the individual had:this problem? Why are they.
coming‘in after the fact? But I would say, in this sense,

what the Legislature essentially did is it said this is an

~area where we think there are certain minimum standards of

howrthese individuals shouid be treated. They establiéhed
ﬁhe Substénce'Abuse Coordinating Committee to come up with
thosg.étandards and for thése standards to- be implémented by
all the Boards, the Healing Arts Béards.vvlt‘s an area where
essentially it said that we want uniformity --

MS. JEWELL: .So your answer is no.

MR. PORTILLO: They said we want uniformity ana
thaf we wantlit‘implemented é certain way.

YMS.4ALVISO' I think what you've plcked up is
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that, even in the most extreme case, this is a removal of

2 some of our discretion.
’, 3 MS. JEWELL: That's right.
4 MS. TAKII: To answer a comment you made,
5. sometimes we don't learn for years later;
6 MR. PORTILLO: Uh huh.
7 MS. TAKII: I mean,.you know; it‘s not our’fault,
8 we just --
9 MR. PORTILLO: No, I know —-
10 MS. JEWELL: They don't give us that information.
11 MS. TAKII: -- 'and we don'£ know it. |
12 MR. PORTILLO:’\NO,‘and I meént that comment as
13 more of the —- ﬁhere‘s nothing prohibitiné the iﬁdividual
14 from_shariné that infofmatioﬁ from the Board} so for the
15 individual to come after the fact.
16 | | MS. JEWELL: .Hé doesn't . have to.until he renews
17 his-license and that's asfwo—year period. And he does have
18 to check "I've been convicted of a crime"{on his license
19, rénewal, but that's a two—Year period.
.20 MS. WALLISCH: There's no possible rebutﬁal.
21 MR. PORTILLO: Yeah, the Department;s view is that
22 the standards were meant to be’implemented uniformly.
23 MS. TAKII:. The motion on the floor is just to
24  omit the word ﬁmodification,ﬁ "omission" isn't in there.
25 MS. JEWELL: Remove the motion.
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MS. TAKII: Right. I do not believe we are dbne
discussing all the changes you'vé ﬁentioned, but I've been
asked to také a break af this point, take a brief break.
It*s 10{16 or 18 or 19 by that clock, so if we could take a
quick iO—minute break and then bé back again -- with smiles
on oﬁr faces, ready to tackle tﬁe issues,

(Break at 10:16 a.m.)

' (Reconvene at 10:29 a.m.)

MSL_IAKII;@ﬂQkay%»weLre“back_frommour little
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recess here and I certainly want to say that, just»a general
comment, tﬁat in my experience wifh fhe Board, I think we
hé#e tried to follow~thelguidelines and the standardé in our
endeavors. I think that we'&e Qenerally done a pretty ggbd
job of ﬁhat.. So, is there any other comment?

MR. CHU: Yes. Madam President, I'd like to make.
the suggestion that wé table this particﬁlar topic until the
February meeting and, in the,ihterim, direct‘staff to
develop language to make sure that incofporation of the
Unifprm,Guidelines in-the Regulation are appropriate;.

MS. TAKII: Okay, and I know Anita had numerous

‘giammatical changes -—-

MS. SCURI: Some missing pages and some grammar

changes. .

MS. TAKII: -- so that needed to be done. Is this

a motion, then?
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. MR..CHU: Does it need to be a motion?
"~ MS. SCURI: To table, you need a motion.
MR. CHU: Okay. |
‘MS.-JEWELL: Table it for action until the next
Board Meeting.
'MR. CHU: Yeah, I'11 make'that}a motion.
’MS. TAKII: Is there a second?

MR. TURNER: I'll give it a second.

O
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MS- TAKIiwmh@kay7~seeendvgwlsfthereuanym0£e

discussion heﬁe? .No. Any public discussion?

| MS. SCURI: May I ask é clarification? Is it --
is it directing staff to develop regulatory language
regarding standards 8 and 9, I believe it was?

MR. CHU: Oh, yeah, if you want to be that
spécific,,sure. ’

.Ms. TAKII: Okay.

MS. JEWELL: I would perhaps ask for the maker of
the motion's permission to add the ediﬁorial qhénge of take
into.cénsideration comﬁents"feceived~t6 date -~

MS. TAKIi: That's gdod.

MS{ JEWELL: ~-- in their further editing of the
document under Agenda Ttem 14. |

MR. CHU: I aécept that change.

- MS. TAKII: Okay. Any other commeﬁts from the

"

Board? Any public comments? No. '~ All in favor, say "aye.
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(Ayes.) Oﬁposed? Okéy, that's what we'll do.
So, I think'we can méve on to general.—— am I mistaken? The
only thing left on hefe.is Pﬁblic Comment, yes, on Items Not
on the Agenda.
Item 18. Public Comment on Items Not on the Agenda.

 Public comment? I do believe the throngs are

-coming up because I know there's public comment. Is she

ailowed to come back and —-
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MS SCURIiu»WhichQagendauitem?
MS. TAKII: Which agenda item? That would be 147

Okay, so you missed the public part at'the beginning. Is

. she allowed to do that?

MS. SCURT: If;yéu wish.

MS. TAKII: It's not a problem, though?
MS. SCURI: No.

MS. TAKIT: Okay, then step forth.

MS. DEFOE: I'm Stacy DeFoe, Executive Director

for the California Physical Therapy Association. And just

as a general'comment, I guess I would-sava'wouldn't'like to
see thé ﬁoard have to give up the ability to address those
typeS‘of issues on a case—by—éaée basis based on evidence. -
I»do,‘howeVer, undérs£and the timing of the‘issue and do
understand why the'Board may neéd'to consider thét.',I had a
questiqn regarding the term which is actuailj in Item A,
Substancé Abusing Licensee. That term is in Item A and also
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in Item B, and the tefm Substance Abusing Licensee seems to
indicate that the Licensee is currently abusing, not has
abusee, even'though you may have received fhe notice a
conple years late and maybe it was determined that the
Licensee was a few years ago abusing, it seems to me with.
the wording of B; which says "if the conduct found to be a

violation involves drugs or alcohol, theiLicensee shall be

-presumed to ‘be. a Substance Abusing Licensee for the purposes
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0£_Section ' _And then it.goes on.to- saymﬂifutheALicensee

does not rebut thatvpresumption, then the Uniform Standards
shall epply," So what happens if the Licensee does rebut
and is not currently using? Then dees the Board hane the
ability to make‘changes, omissions, oi whatever the caee'may

be, in the Uniform Standard? And I would again'refer you to

‘Item’A, which says "deviation from these guidelines and

orders, ™ and'this is related to Abusing Licensees,
"..including the standard terms of probation is appropriate
for the Board in its sole discretion determines that the

facts of the particular case warrant such a deviation, for

“example, the presence of mitigating or aggravating factors,

the age of the case, and evidentiary problems." So it seems
to me that the Board is covered by Item A. And‘Item B, it
seems to me, to only.apply to peonle who don't rebut the
presumption that they are currently using drugs. So that
would be my -comment for you to consider in moving forward.
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MS. TAKII: Ihank you.b That's a very interésting
apropos_comment. .Anita, do you have any comment on that? |

MS. JEWELL: You're not supposed to comment on the
cbmment.

MS. TAKII:  Oh,.that's right; never mind. But T
certainly appreciate you stepping forth. Okay, ié there any
other -- well, you‘can talk if you want;

MS. SCURI: If a Licenseé, as I said before, we

“a -
—
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struggled with-what -does: the term used in the law "Substance
Abusing Licensee" mean, because it's not a DSMIV, or is it

now V, diagnosis, as far asll'm aware. Sn we came up with a-
very brond criierin'and'that.was thét, if the violation.thgt

was'éstablished involved drugs or alcohol, then the person

' is presumed to be a Substance Abusing Licensee. On the

other hand, if they rebut that presumption, then they don't

fit within Subsection (B) and the Uniform Standards would

not apply to them. But, again} it's evidentiary-based.

They'd actually have to produce.evidence at a hearing as

- attested through cross examination in order to rebut that

presumption.

MS. ALVISO: And what'about nhe application of (A)
as an over?reaching -- whét about that discretion?

MS. SCURT: .Yc.>u still have the ability under (A)
aé it's being modified, it says "notwithstanding Subsection
(B), deviations from these Guidelines and Orders, including
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the standard terms of probation ié appropriate where the
Board of its sole discretion determines the facts of the
particular case warrant such a deviation." We were trying
to develop ;f we call this "trigger langﬁage"‘in (B), what
triggers the application of the Uniform Standards for
Substance Abusing Licensees, and that was the best way that
we thought it could be handled because, as I said before,

you have --.it's one thing to bring in evidence of a

conviction, it's another thing when you don't have an
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evaluation of the Licensee to say they're not a Substance
Abusing Licensee. That's why, if it involves drugs or

alcohol, they should have to show you that they're not

because the ability to do so is éolely within their power,

it's not within the power of the Deputy Attorney General
préseﬁting ?our case, it's only witﬁ the purview of the
Licensee. So, yes, if they rebut the presumption, theﬁ
theylﬁe not‘a Substanée Abusing Licensee. |

MS. TAKII: Thank you for.your domments.'

MS..JEWELL: I have a totally naive question; If
I receive a DUI, one DUI, am I a Substance'Abusing Licensee
according to this? |

MS. SCURI: Yes; unless you can rebut it.

MS.‘JEWELL: I'm thinking about disciplinary case§
we've.had where we made one‘decisiOn —-- I mean, when you
look at seriousness, you know, one DUI ﬁs. repeated DUIs;
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' theoretiéally, they're all by this definition Substance

Abusing Licensees.
MS. SCURI: Yes, but the person whose DUI involved

a blood alcohol level of .08 méy be able to show different

-evidence ‘that they're not a Drug Abusing. Licensee than a

person whose blood alcohol is .23, for example, and we have
had people in other p:ofessions with a DUI where they were

still standing and they had a .23, which tells you that

there's a problem there of longstanding duration, probably.
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So it's fact-driven. Yes, one DUI would make you a

- Substance Abusing Licensee.

MS. TAKII: Are therebany other comments on the
Board?

MR. CHU: Thank you for that clarification. One

‘reason not to drink!

MS. TAKII: And there's no other public comment on
anything that's not on there. I guess that’s it. We need a

motion to adjourn.

(Adjouined at 10:42 a.m.)
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